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Mr. Justice Atkinson 

MR. JusTIcE ATKINSON, who is to retire at the end of the 
present sittings at the age of seventy-three, was well known 
as one of the great leaders of the Northern Circuit where he 
practised on being called in 1897. He combines erudition 
with a detailed knowledge of human nature and affairs, and in 
complex and heavy work this mastery of minutize combined 
with a gift of getting to the root of the matter without fuss 
or delay gave him a decisive superiority over his rivals. His 
knowledge of the law was no encumbrance to his progress ; 
he is an LL.D. of London University and a holder of the 
Studentship in the Bar Final. He is also a Bencher of 
Lincoln’s Inn and took silk in 1913. From 1924 to 1933, 
when he went to the Bench, he sat as Conservative M.P. for 
Altrincham in Cheshire, the county of his birth. Not only 
his great abilities, but also his rare sympathy and under- 
standing, will be missed by all connected with the adminis- 
tration of justice. The legal profession will wish him 
happiness in his retirement, and many will permit themselves 
the hope that he will not completely sever his connection 
with the law, to which he has rendered such great and 
devoted service for fifty years. 


Rating and Valuation in the Local Government 
Act, 1948 

THE Royal Assent was recently given to the Local Govern- 
ment Act, 1948, and the Ministry of Health has been prompt 
to issue a circular (65/48, dated 30th April] to county councils, 
rating authorities and assessment committees, explaining 
some of its provisions. A separate circular is being sent to 
county and county borough councils as regards equalisation 
grants. Circular 65/48 gives some information about the 
new procedure for valuation by officers of the Inland Revenue 
Department under Pt. III of the Act, and the necessary 
transfer of functions involved. The day for this will be 
appointed by order under s. 72. The circular also deals with 
staffing and accommodation problems that are involved. 
Attention is further drawn to the extension in s. 55 of the 
compounding rateable value limit in the previnces from 
{13 to {18 or to £25 if the present limit is contained in a local 
Act and now exceeds {13. In London the limit is increased 
from {20 to £25. As to dates of operation, the circular states 
that only ss. 45, 46 and 47, dealing with the schemes for 
valuation panels, can be brought into force at once. [S.I. 1948 
No. 823 has now brought into force as from 1st May these 
sections and also ss. 67, 71 and 72 (3).] Section 140 deals 
with compensation to officers, and the code will be laid 
down by regulations. The circular can be purchased at 
H.M. Stationery Office, price 2d. 
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TOPICS 


Amending a Summons 


On 29th April the Divisional Court sent a case back to the 
Ongar magistrates’ court to be reheard because they had 
dismissed a summons which named the defendant as Rose 
when in fact her name was Rosa. ‘‘ One cannot understand,” 
the Lorp CHIEF JUSTICE said, “ persons of common sense 
coming to that decision. There was never any necessity to 
amend the summons. The defendant was there.’’ There 
are, of course, cases of erroneous summonses which are not 
so easily amended in court, and justices are right in being 
swift to protect citizens who are charged with something 
which is not an offence, or with some unintelligible rigmarole 
of words. Before the Hendon magistrates on 26th April 
counsel for a defendant charged with an alleged offence under 
art. 27 (1) (a) of the Food Rationing Order, 1947, submitted 
that the summons disclosed no offence because the words 
“knowing . . . to be false or recklessly without caring,” 
etc., did not appear in the summons which purported to 
charge the making of a false return. A solicitor followed 
with a similar contention on behalf of his client, and both 
summonses were dismissed, two guineas being awarded in 
each case by way of costs. The relevant section is s. 1 of 
the Summary Jurisdiction Act, 1848, and an identical provision 
in s. 8 of the Indictable Offences Act, 1848, both of which 
provide that no objection for a defect in the substance or form 
of a summons is allowable or for any variance between the 
evidence and the summons, but an adjournment may be 
granted where a defendant has been deceived or misled. A 
person charged with being drunk and guilty of riotous 
conduct, it has been held (Loadman v. Cragg (1862), 26 J.P. 
743), could not be convicted of drunkenness merely. The 
case at Hendon was, of course, much stronger than this. 


Save Paper 


On the 6th December, 1941, an urgent exhortation appeared 
in this column to economise in the use of paper and to turn 
out for salvage as much waste paper as possible. That appeal, 
the first of many, was in the national interest and it received 
overwhelming support. To-day, nearly seven years later, the 
same appeal is still being made, but, with repetition and a 
need that seems less obvious, the response is disappointing. 
For a long while THE Soricitrors’ JOURNAL has had to adopt 
stringent measures in an effort to give its readers a fair and 
balanced issue. Further reductions in size will, however, be 
inevitable unless the appeal for economy and salvage is 
answered by all. Greater care in avoiding wastage in use and 
full support to the present salvage drive is essential to the 


maintenance of future supplies. 
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Lawyers and Reform 


In 1938 Dr. Morris FINER wrote an article entitled ‘‘ Criminal 
Law: Recurrent Characteristics in Opposition to Reform.” 
In the Howard Journal for 1947-48, this article is reproduced, 
slightly revised and abridged—unfortunately, as the editor 
remarks, without the opportunity of consulting the author. 
The article is headed by a quotation from a speech by Lord 
Loreburn, L.C., in the House of Lords in 1906: ‘ There is an 
ingrained predisposition on the part of members of the legal 
profession to resist reforms affecting the law.’”’ It is doubtful 
whether this is applicable to-day; such reforms, as those 
embodied in the Law Reform Acts of 1934 and 1935, the 
Hire Purchase Act, 1938, the Crown Proceedings Act, the 
coming abolition of the doctrine of common employment, 
the introduction of the new legal aid scheme, and most of the 
proposals in the present Criminal Justice Bill have received 
the strong support of the legal profession. Dr. Finer took the 
examples of abolition of the pillory, hanging for stealing, and 
drawing and quartering for high treason as showing that 
“such opposition has proceeded continuously from undemo- 
cratic, unscientific and inhumane persons.” Since the 
republication of this article we have had the debate in the 
Lords on the proposed abolition of hanging for murder, 
when only one ex-Home Secretary, Lorp TEMPLEWOOD, 
supported abolition, while two, ViscouNT Simon and 
VISCOUNT SAMUEL, followed the opinion expressed by another 
ex-Home Secretary, Sir JOHN ANDERSON, in the Commons, 
that abolition is undesirable. Viscount Jow1TT expressed 
a similar view and so did Lorp Gopparp, Lorp RocHeE, 
Lorp pu Parcg and ViscouNT MAUGHAM. Some may think 
that this proves Lord Loreburn’s dictum. Our knowledge 
of these eminent men disposes us to a contrary view. 


National Health Service Superannuation 


Ir is expected that about 300,000 persons, including 
specialists, doctors, dentists, nurses and staffs of hospitals, 
will be eligible to contribute to the superannuation scheme 
for those engaged in the National Health Se:vice. The 
scheme is provided for by the National Health Service 
(Superannuation) Regulations, 1947, and an explanatory 
guide has now been compiled by the Ministry of Health 
(H.M. Stationery Office (price 3d.)). The booklet sets out 
contributions and benefits. Information is also given of the 
options available to transferred officers. Examples are given 
of the pension, lump sum retiring allowance, widow’s pension 
and other benefits payable in a wide range of illustrative cases. 
These examples are also designed to help transferred officers 
to see whether or not it would be to their personal advantage 
to exercise the options which are available to them, and they 
emphasise the freedom to transfer from one branch of the 
National Health Service to another, without prejudicing 
superannuation rights. 


Solicitors and Handwriting 


WRITING, according to a great Lord Chancellor, maketh 
an exact man. Now that typists are, to use a forbidden 
phrase, in short supply, solicitors sometimes find that, having 
relinquished the sword or its modern equivalent, they are 
obliged personally to use the pen. That there are some 
solicitors who are not exact men is apparent from the 
observations of His Honour Judge EARENGEY at Clerkenwell 
County Court in the week ending 23rd April when, according 
to the Muswell Hill Record of that date, he complained of 
trouble and waste of time caused in the court offices by bad 
writing. He said that if solicitors continued to send in 
documents with illegible signatures he would disallow the 
costs of issuing them. The learned judge asked counsel to 
decipher a solicitor’s signature on the particulars of claim in an 
action and said: “ Perhaps it would have some effect in 
improving their writing if I disallowed solicitors’ costs.”’ 
He added that solicitors who could not write legibly should 
have their names typed on their documents. Solicitors 
who become conscious of their past defaults in this respect 
may well find that ‘“ True ease in writing comes from art, 
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not chance, As those move easiest who have learned to dance,” 
but if they refuse to learn, and go to Clerkenwell County Court 
in ignorance of the above dictum, they may afterwards ruefully 
ask themselves: ‘‘ Why did I write, what sin to me unknown, 
Dipped me in ink, my parents’ or my own?” 


Recent Decisions 


In a war pensions case, on 27th April (The Times, 28th April), 
DENNING, J., laid down the procedure for appeals in order 
to resolve doubts as to which of two methods of appeal was 
appropriate where the decision of a pensions appeal tribunal 
was given before the Ist August, 1946, before which date 
the court had been shown to be acting on wrong principles 
so that for cases so affected a review by the Minister was 
instituted with a right of appeal to a special tribunal and 
no right of appeal to the court. In such a case, Denning, J., 
held, where there was an application for leave to appeal to 
the court from a decision of a pensions appeal tribunal given 
before Ist August, 1946, he would, on request, stand it over 
so that the parties might by agreement submit the case to 
a special review tribunal, which would review it, and the 
parties would be at liberty at that hearing to adduce any fresh 
evidence they wished. If either the Minister or the applicant 
was dissatisfied with the decision of that tribunal as being 
erroneous in point of law he might restore the original applica- 
tion to come before him (his lordship). That procedure 
meant, in effect, that there would be, by leave, an appeal to 
the court from a decision of a special review tribunal, and it 
would be retrospective. 


In Thompson v. Ball, on 28th April (The Times, 29th April), 
a Divisional Court (LorD GopDARD, L.C.J., and HUMPHREYs 
and PRITCHARD, JJ.) held that justices were right in dismissing 
an information charging a licensee of a public-house with 
selling adulterated whisky to the prejudice of the purchaser 
contrary to s. 3 (1) of the Food and Drugs Act, 1938, where 
the inspector, as the Lord Chief Justice said, ‘“‘ had bullied 
the licensee, who, fearing that with all the powers which such 
inspectors had, he might be committing an offence by 
obstructing him in the execution of his duty, was induced to 
part with his whisky against his will, after repeatedly stating 
that it was not for sale and that it was kept for his own and 
his family’s use.”” It was a matter of general knowledge, his 
lordship said, that licensees kept a bottle of diluted whisky 
at hand for their own use because customers constantly asked 
them to have drinks, and then there was less chance of 
licensees getting intoxicated. 


In R. v. Blackpool Rent Tribunal, ex parte Ashton, on 
29th April (The Times, 30th April), a Divisional Court (Lorp 
GopparD, L.C.J., and HUMPHREYS and PRITCHARD, JJ.) held, 
in granting an order of certiorari to bring up and quash the 
decision of a rent tribunal, that the letting of a flat unfurnished 
except for an electric clock with a plug which fitted into a 
wall socket, curtains in two rooms and an Ascot hot water 
heater which could be removed from the wall by uncoupling 
three unions and unscrewing two nuts, was not a letting in 
consideration of a rent which included the use of furniture. 
The court held that neither a gas cooker nor an Ascot water 
heater was furniture and the doctrine of de minimis applied 
to the curtains and the electric clock (see also pp. 255-6, post). 


In Illston and Robson, Ltd. v. Smith, on 30th April (The Times, 
Ist May), the House of Lords (LorD THANKERTON, LoRD 
PortTER, Lorp Utuwatt, Lorp pu PArcg and LorD OAKSEY) 
held that where a workman claimed compensation on the 
basis of partial incapacity and weekly payments were to be 
calculated in accordance with s. 9 (3) (i) of the Workmen's 
Compensation Act, 1925, the county court judge as arbitrator 
under the Act, having found that the workman was partially 
incapacitated as a result of his injury for work in the open 
labour market and for his pre-accident work, was bound by 
the statute to accept the respondent’s actual earnings in 
arriving at the difference referred to in s. 9 (3), and he was 
not entitled to inquire into any economic changes affecting 
earnings arising since the accident, 
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THE LANDLORD AND TENANT ACT, 1927 


COMBINED DWELLING-HOUSE AND SHOP WITHIN THE RENT ACTS: 


In a case under the Landlord and Tenant Act, 1927—a 
case disposed of a year or two ago—the premises demised to 
the tenant consisted of a dwelling-house and shop combined, 
the rateable value whereof was within the limits of the Rent 
Acts, with the consequence that they were protected by those 
Acts. (See s. 12 (2), proviso (ii), of the Act of 1920; and cf. 
also s. 3 (3) of the Act of 1939.) 

At the appropriate time before the expiration of his lease— 
for which, see ss. 4 (1) and 5 (1) of the Act of 1927—the tenant 
served his landlord with notice requiring a new lease under 
s. 5 or alternatively claiming compensation for goodwill under 
s. 4, adopting this course in accordance with Simpson v. 
Charrington & Co., Ltd. [1934] 1 K.B. 64 (C.A.) ; and there- 
after, within the time allowed by s. 5 (2), filed his application, 
making therein the like alternative claims. In due course the 
case was referred to a referee under s. 21 of the Act for inquiry 
and report. 

It is, of course, common knowledge that before a tenant 
can hope for an order for the grant of a new lease, he must 
first establish that compensation would have been awardable 
to him under s. 4. That is an absolute sine gua non. Until he 
has established this, he has not come within the portals of 
s. 5 at all; and, even after establishing this, there are, of 
course, further matters (with which, however, we need not 
here trouble) to be established by him under s. 5 itself before 
he can hope to obtain the order which he desires. 

What then has he to establish under s. 4? The answer is 
threefold. He has to establish— 

(1) that a trade or business has been carried on by him 
or—i.e., and/or—his predecessors in title at the demised 
premises for a period of not less than five years ; 

(2) that, in consequence of that, goodwill has become 
attached to the premises ; and 

(3) that, in consequence of that, his landlord could re-let 
the premises on the expiration of the tenant’s lease at a 
rent higher than that which he would be able to obtain in 
the absence of any such attached goodwill. 

The rent which the tenant is paying under his lease has 
nothing whatever to do with this third matter. That rent 
may well have seemed, and may well indeed have been, a fair 
rent to be reserved when the lease—whether (say) a seven, 
fourteen or twenty-one years’ lease—was originally granted ; 
but it may by no means represent the fair rent when the 
lease comes to an end. 

Market rental values may increase for a whole variety of 
reasons. I have known, for instance, trade premises held 
under a twenty-one years’ lease at a rent of some {120 a year 
for its closing seven years ; but the advent of Mr. Selfridge’s 
great establishment in the neighbourhood caused market 
rental values all around to rise, and the court found that the 
market rental value of the premises in question, when the 
lease expired, was nearly treble the £120, and was in fact £350. 
But, apart from matters like that, market rental values all 
over the country have greatly increased, owing, in main 
degree, to the devastation and shortage of accommodation 
consequent upon war and also to the great decrease in the 
value of money. 

The attached goodwill, to form the basis for the awardability 
of any compensation under s. 4, must be such as will enable 
the landlord to re-let the premises, not at a rent higher than 
that under the existing lease, but at a rent which is higher 
than the figure of the market rental value at the termination 
of the lease. (See Smith v. Metropolitan Properties, Ltd. {1932} 
1 K.B. 314.) 

Assuming that the tenant establishes all the three above- 
mentioned facts under s. 4, and, in addition, such matters as 
fall to him to establish under s. 5, then—if the court considers 
the grant of a new lease is in all the circumstances reasonable 
(as to which, see per Hallett, J., in Nuttall, Ltd. v. 
Entertainments, etc., Corporation, Ltd. and Others {1947| 
2 All E.R. 384, at p. 392) and the court is not precluded 


WHAT THEN ? 

from so considering it by the landlord’s successful reliance on 
any of the defences reserved to him under s. 5 (3) (0)—-the 
court may order the grant of a new lease to the tenant for a 
term up to but not exceeding fourteen years ; and then comes 
the proviso, dealing with the rent which the court is to fix as 
the rent to be payable under such new lease. 

That rent so to be fixed by the court is, briefly, to be the 
market rental value of the premises at the date of the expira- 
tion of the subsisting lease. That, and no more; with the 
result that the tenant will continue in the enjoyment of his 
goodwill without having to pay a rent enhanced in any way 
by reason of such part of his goodwill as had ex hypothe. 
become attached to the premises. 

It was in connection with this proviso to s. 5 (2) that, for 
the first time in the history of this Act, a curious problem was 
posed to the referee. 

It was posed by the tenant himself, though, in posing it, he 
was unsupported by his counsel, his solicitors, or his surveyor. 
But it required consideration none the less. 

His suggestion was that, if—as he hoped—the court should 
order the grant to him of a new lease the court could not, 
in his case, fix the rent at the market rental value of the 
premises because these were “controlled’’ premises, the 
standard rent of which could only be increased by _ the 
amounts permitted under the Rent Acts. 

In putting forward such an argument, however, he had 
obviously forgotten s. 4 and was assuming that he had 
established all the three fundamental matters which fell to 
him to establish thereunder, including No. (3), that by reason 
of his attached goodwill his landlord could obtain a rent 
higher than he otherwise could, namely, a rent higher than 
the market rental value of the premises. 

If the argument was right, it would have been impossible 
for the landlord to obtain even a rent as high as the market 
rental value, much less the market rental value itself ; and 
still less any increase thereover by reason of any attached 
goodwill. For—according to the argument—the “ recoverable 
rent’ under the Rent Acts was the limit which he could 
obtain. 

The argument, in fact, defeated itself. For, if it was right, 
the tenant could never establish a case under s. 4, and, so, 
could never bring himself within s. 5 at all. 

It is not surprising, therefore, that—as already stated —he 
was unsupported in his argument by his-advisers ; and his 
own surveyor, a gentleman of long experience, put the market 
rental value of the premises at a figure considerably higher 
than the rent recoverable under the Rent Acts. 

After hearing the whole of the expert evidence on both 
sides, the referee found as a fact that the market rental value 
was even higher than the figure given by the tenant’s 
surveyor ; and, as he further found that no one would pay 
any rent over the market rental value, as so found, for the 
privilege of following the tenant at the premises, he recom- 
mended the court not to order the grant of a new lease ; and 
the court adopted this recommendation, no notice to vary it 
having been filed. 

The only place in the Landlord and Tenant Act, 1927, 
where the Rent Acts find mention is in its s. 16, which enables 
a landlord to secure payment by the tenant of any increase in 
taxes, rates or insurance premiums consequent on improve- 
ments made by the tenant, and then proceeds: “and the 
sums so payable by the tenant shall be deemed to be in the 
nature of rent and shall be recoverable as such from the 
tenant, anything to the contrary in the Rent and Mortgage 
Interest (Restrictions) Acts, 1920-1925, contained notwith- 
standing.” 

There is nothing in the Landlord and Tenant Act, 1927, to 
correspond in any way with s. 7 of the Furnished Houses 
(Rent Control) Act, 1946, whereunder in the Bedrock 
Investments case of last year, reported at {1947} 2 All E.R. 15, 
the Divisional Court decided that rent control tribunals 
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administering that Act have no power to reduce (for reduction 
was the matter there in question) the rent of any “ controlled ”’ 
premises below their standard rent or, rather, per Atkinson, J., 
therein, below their ‘‘ recoverable rent.” 

The market rental value of any premises for the purpose of 
the Landlord and Tenant Act, 1927, has, in the main, to be 
ascertained from the market rental values prevailing in the 
neighbourhood, with necessary adjustment in each case by 
means of measurements, and it was, according to my 
recollection, by such ascertainment and adjustment that the 
tenant’s surveyor, in the case which I am recording, assessed 
the market rental value of the tenant’s premises, and assessed 
them as already stated well over the “ recoverable rent.”’ 

Unless his surveyor was right in so doing, the tenant had, 
for the reasons already given, no case under s. 4, and therefore 
—a fortiori—none under s. 5. 

In other words, the tenant’s argument destroyed—or, 
rather, had it been allowed to prevail, would have destroyed— 
any case he might otherwise have had under either s. 4 or 
s. 5 of the Act. 

It was thus a most dangerous and, indeed—had it been 
allowed to prevail—a fatal argument for him to put forward. 

The tenant need not, of course, have invoked the Landlord 
and Tenant Act, 1927, at all. For he could have continued 
in the enjoyment of his goodwill with perfect ease by relying 
on the Rent Acts and remaining on as a “ statutory tenant.”’ 
But he was not satisfied with that. He wanted a new 
contractual lease under order of the court. This was not 
surprising, of course; for a statutory tenancy gives him no 


Divorce Law and Practice 





To one who observes the reports on divorce cases the 
monotonous regularity with which the problems of 
condonation, connivance and collusion rear their ugly heads 
is only equalled in its certainty by the regularity, observed 
by the bird watcher, of the return each spring of the migrant 
warblers to the countryside. Although there can be little 
doubt that the ornithologist feels much more pleasure when 
he hears in April the first chiff-chaff than the reader of divorce 
cases does when he recognises once again one of the three old 
bugbears mentioned above, nevertheless when the Court of 
Appeal recently discussed a modified version of “ the 
three C’s,” namely, cruelty, condonation and corroboration, 
the sensation produced in the mind of one legal onlooker 
was similar to that felt by the same person when, employed 
in the more pleasurable occupation of bird watching, he 
recognises some rare or more unusual species. 

Kafton v. Kafton (1948), 92 Sor. J. 154, is an interesting 
case in which a number of points of importance were 
discussed. The facts were simple: in June, 1931, the parties 
married, and during the next nine years up to 1940 the husband 
treated the wife with what was held by the trial judge to be 
cruelty. In 1940, on account of the war, the wife was 
evacuated and used to visit her original home, where the 
husband had remained, at intervals of approximately a 
month, and during the period from 1940 to October, 1943, 
sexual intercourse took place regularly between the two on 
these monthly visits. In October, 1943, she ceased to come 
to London, and later the husband, becoming suspicious, 
visited her, and during an interview which occurred then she 
admitted that she had been associating with other men, as 
she said, ‘‘for company’s sake.”” There was a scene; he left 
her and intimated that he would never make a home for her 
again. It was held by the trial judge that the husband 
deserted the wife after the scene and the desertion began in 
January, 1944. 

Now, on these facts it was clear to the Court of Appeal 
that the original cruelty over the first nine years of their 
married life had been condoned by the conduct of the wife in 
the period between 1940 and 1943. It therefore first became 
necessary to decide whether the desertion that had occurred 
after 1943 could be said to have revived the original offences 
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estate in law, whereas a new contractual lease, so obtained, 
would be assignable together with the goodwill, if so desired, 
to a purchaser willing to pay the adequate price. 

What, then, is the resultant legal position? It seems to 
me to be this: that if a tenant of “ controlled’ premises 
relies on the Landlord and Tenant Act, 1927, he must rest his 
case on the market rental value of his demised premises 
ascertained as above and on their increased letting value 
thereover due to his attached goodwill, and that if, so resting 
his case, he succeeds in obtaining an order for a new lease at 
the rent which is in fact the market rental value of the 
premises, he cannot afterwards turn round and refuse to pay 
that rent on the ground that by reason of the Rent Acts it is 
only in part “ recoverable.” 

He has taken advantage of his rights under the Act of 1927 
and he has thus, ex hypothesi, succeeded in obtaining an order 
for the grant of a new lease: a new lease which by s. 5 (10) 
of the Act the landlord is bound to grant and he to accept. 
He has, therefore, elected to abide by the remedy which the 
Act has given him; and, having so elected, he cannot be 
permitted afterwards to retrace his steps and place further 
reliance on the Rent Acts and so get the benefit of both. 

I have written “ he has thus, ex hypothesi, succeeded,”’ etc., 
advisedly ; for his election comes at the moment of that 
success. 

If he fails of that success, there has been no election ; and 
in that case, but in that case only, he still retains his right to 
remain on at the premises as a statutory tenant, paying only 
the “‘ recoverable rent.” ee es 


“THE THREE C’s” 


of cruelty which had taken place up to 1940 and which had 
been condoned. The Court of Appeal had little difficulty 
in coming to the conclusion that the trial judge had been 
correct in deciding that the cruelty was revived by this new 
offence. The reasoning for this decision was simply the 
application of the arguments in Beard v. Beard (1945 
2 All E.R. 306 to the facts of the present case. In that case 
it was held by the Court of Appeal that in order that a previous 
matrimonial offence of adultery which had been condoned 
should be revived it was not necessary, if the second offence 
was desertion, that it should be desertion for the full period 
of three years, but that desertion for a shorter period was 
sufficient misconduct to revive the original offence. 

Tucker, L.J., in giving his judgment, said that the reasoning 
by which that decision was reached was equally applicable 
to the present case, and that the mere fact that the condoned 
offence was cruelty in this case and not adultery as in Beard 
v. Beard, supra, was not sufficient reason for deciding 
otherwise. It would appear from the report that there is 
some possibility of the case going to a higher tribunal on this 
point, but until that has happened the law now seems to be 
clear and reasonably logical. 

In this connection it may not be out of place to refer to a 
matter which was discussed at length by Scott, L.J., in his 
judgment in Beard v. Beard, where he refers to a fallacy in 
argument which was prevalent at the time of that decision 
and which is even now not unknown. The fallacy arises as a 
result of the somewhat loose use of the word “ offence ’’ in 
connection with matrimonial matters, the argument being 
that a condoned offence can only be revived by another 
matrimonial offence occurring subsequently and that desertion 
for a lesser period than three years is not a matrimonial offence 
(i.e., is not one upon which alone a decree could be granted) 
and that therefore such an offence could not revive the offence 
condoned. Scott, L.J., showed that the meaning of “ offence” 
in the former connection was perhaps more aptly expressed 
by the words ‘ matrimonial misconduct,’’ and that the 
conduct that might lead to a revival of a condoned offence 
could be of such a nature as to be wholly inadequate to provide 
grounds in itself upon which a decree could be granted. The 
reasoning by which the decision in Beard v. Beard was reached 
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had its foundation on the ecclesiastical law, and to embark 
on an examination of it would probably be of little value. 

To return to Kafton v. Kafton, supra. It was argued by 
counsel for the husband in this case that the trial judge had 
not given sufficient regard to the desirability of corroboration. 
It was argued on the husband’s behalf that it was the practice 
of the Divorce Division to require corroboration of cruelty 
and that in this case there had not been the necessary 
corroboration, or at any rate that what the trial judge had 
considered to be corroboration was not in law such corrobora- 
tion as was required. On this point, too, the Court of Appeal 
appear to have had little difficulty in coming to a conclusion 
in favour of the wife. Tucker, L.J., made it clear that he 
regarded the rule that corroboration was necessary in cases 
where cruelty was alleged, not as an absolute rule of law, but 
merely as a matter of practice. He did not consider that it 
was a rule of universal application, for he said that in a proper 
case when the court had no doubt where the truth lay it was 
justified in acting on the uncorroborated testimony of the 
petitioner. He went on to add what, it is submitted, is a 
most important qualification to this: “‘ I do not desire to be 
understood as saying anything to weaken the requirement 
that corroboration in these cases is highly desirable, but there 
may be cases in which the court feels that it can safely act 
without corroboration.”” Cohen, L.J., in his judgment, 
spoke to the same effect when he said: “Accepting that it is 
the practice of the Divorce Division to require corroboration 
in cases of cruelty, as my brother has pointed out, it is not a 
tule of imperative application. It is a matter within the 
discretion of the court or the jury, if properly directed, in 
each case to convict even without corroboration. The need 
for corroboration is necessarily greater in an undefended case, 
such as Judd v. Judd {1907] P. 241, than in a defended case 
where the petitioner’s evidence, though uncorroborated, is 
tested by cross-examination and can be measured against the 
evidence that is given on the other side.” 


Company Law and Practice 


A RESOLUTION 


Ix the last article (ante, p. 227) a number of cases were 
referred to which dealt with the validity or otherwise of a 
unanimous agreement of the corporators of a company 
not taking the form of an actual resolution of the company. 
The object of undertaking this research was to try and get 
some light on the effect of reg. 5 of Pt. II of the 1948 Table A, 
now to be found in the Consolidation Bill. That regulation 
provides that, subject to the provisions of the Act, a resolution 
in writing signed by all the members for the time being 
entitled to receive notice of and to attend and vote at general 
meetings . . . shall be as valid and effective as if the same 
had been passed at a general meeting of the company duly 
convened and held; and we had arrived at the provisional 
conclusion, as a result of the examination of the various cases, 
that even in the absence of any such article the unanimous 
consent of all the corporators, given separately, would be as 
eflectual as a resolution of the company in general meeting, 
so long, at any rate, as no particular formalities were required 
by the Act for a resolution of the nature in question. 

All the cases hitherto examined have been concerned with 
the question whether or not what was done was equivalent 
tv an ordinary resolution of the company. 

Re Oxted Motor Co. {1921| 3 K.B. 32 was, however, a case 
of a different kind, where the only two sharehoiders of the 
company met without any notice having been given and 
passed a resolution, not expressed to be an extraordinary 
resolution, that it had been proved to the satisfaction of the 
company that the company could not by reason of its 
liabilities continue its business, and that it was advisable to 
wind up the same, and accordingly that the company be 
wound up voluntarily. That resolution was, in accordance 
with the provisions then in force corresponding to s. 225 of 
the Companies Act, 1929, sufficient to initiate a voluntary 
winding up, if passed as an extraordinary resolution. 
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Investigation of the case of Judd v. Judd, supra, mentioned 
by Cohen, L.J., shows that, even in that case, which, as the 
learned lord justice pointed out, was not defended, the court 
considered that corroboration was not absolutely essential to 
proof of cruelty. In that case a wife petitioner sought to 
corroborate her own evidence as to her husband’s cruelty by 
proving that a court of summary jurisdiction had previously 
found her husband guilty of persistent cruelty to her. She 
was unable to produce at the hearing of the petition any of the 
witnesses who had given evidence in the previous proceedings 
on her behalf, and the judge, being satisfied that it was no 
fault of hers that those witnesses were not available, found 
that the cruelty alleged in the petition was proved. The 
judge in that case commented on the nature of the evidence 
required in these cases and said evidence that had satisfied 
a court of summary jurisdiction would not necessarily suffice 
in the Divorce Court proper, although in that particular case 
he held that the petitioner’s evidence was _ sufficiently 
corroborated by the certified copy of the magistrate’s order. 

We should therefore be grateful that Ka/fton v. Kafton has 
thrown a certain amount of light in dark places and made 
clear at least two small corners of the law in which was 
previously some shadowy uncertainty. But it may perhaps 
be well to emphasise that, though the case does show that 
corroboration is not an indispensable necessity in a proper 
case, nevertheless it is made abundantly clear both in this 
case and previously in Judd v. Judd that normally corrobora- 
tion will be required. A practitioner would therefore be ill 
advised to allow a case to go forward to trial in which cruelty 
was the basis of the petition unless he was certain of some 
corroboration of the evidence of cruelty being available. 
It would be a serious misinterpretation of the effect of this 
case if it were thought that it provided an easy way for an 
unscrupulous person to obtain a decree by exaggerated stories 
of cruelty inflicted upon him or her. 


P. W.M. 


IN WRITING—II 


It was argued that it did not have that result as s. 69 of the 
1908 Act, substantially the same as s. 117 of the 1929 Act, 
required that, for a resolution to be an extraordinary resolution, 
notice specifying the intention to propose the resolution as an 
extraordinary resolution must have been given. This 
argument did not succeed. In his judgment Lush, J., referred 
to Re Express Engineering Works |1920| 1 Ch. 466, where the 
Court of Appeal held that the requirements of the statute 
relating to notice of meetings were intended for the protection 
of the shareholders, and that in that case, where the resolution 
in question was an ordinary resolution, the shareholders were 
entitled to pass it although no notice of a meeting had been 
given. He went on to say: “It is said that in the case of 
an extraordinary resolution the Legislature has made it 
imperative that the notice required by s. 69 should be given 
in order to give an opportunity for the shareholders to 
consider whether the resolution should be passed and that it 
is not competent to waive that formality. I cannot see any 
reason why shareholders should not be able to do in that 
case what they can do in any other case. In the absence of 
frdud I think that shareholders can waive notice in this case 
just as freely as they could in Re Express Engineering Works.” 
Greer, J., gave a judgment to the same effect. 

It should be noted in passing that a similar question cannot 
arise under the 1929 Act in the case of a special resolution, 
for subs. (2) of s. 117 expressly provides that, if all the 
members entitled to attend and vote so agree, a resolution 
may be proposed and passed as a special resolution at a 
meeting of which less than twenty-one days’ notice has been 
given. 

Under the 1947 Act it is provided by s. 2 that notice of a 
meeting for passing an extraordinary resolution must be at 
least fourteen days, though shorter notice can be given if 
approved by a majority holding 95 per cent. of the nominal 
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value of the shares conferring the right to attend and vote at 
the meeting. In the case of special resolutions the proviso to 
s. 117 (2), referred to above, is replaced by a provision that 
a similar majority is entitled to agree to a shorter notice than 
twenty-one days. 

Thus the case of Re Oxted Motor Co. will no longer be 
required as authority for the proposition that all the members 
can agree to accept a shorter notice than that required in 
the ordinary way of a meeting for passing an extraordinary 
resolution. It does, however, show that certain requirements 
of the Act as to meetings may validly be waived by the 
consent of all the persons entitled to attend and its possible 
relevance in the present connection lies in whether or not it 
might be thought to justify the proposition that by such 
unanimous consent there can be waived the necessity for 
holding a meeting. 

It is, of course, necessary to determine this question before 
any meaning can be attached to the opening words of the 
article now under discussion, namely, “Subject to the 
provisions of the Act.’ If the Act requires a meeting to be 
held in every case where a resolution is to be passed as an 
extraordinary or special resolution, that will clearly provide 
one class of resolution which cannot be constituted by a 
resolution in writing under the article. 

On principle, however, there seems no reason why, if the 
members can waive the statutory requirement as to notice, 
they cannot waive the statutory requirement as to meeting, 
both provisions presumably being alike intended for their 
protection. This view gains considerable support from s. 118 
of the Companies Act, 1929. Subsection (1) provides that a 
printed copy of every resolution or agreement to which the 
section applies is to be forwarded to the registrar of companies, 
and subs. (4) provides that the section applies, inter alia, to 
“ resolutions which have been agreed to by all the members 
of a company, but which, if not so agreed, would not have 
been effective for their purpose unless, as the case may be, 
they had been passed as special resolutions or extraordinary 
resolutions.” 

This clearly contemplates that a resolution in writing in 
accordance with reg. 5 would be a valid special or extraordinary 
resolution. Doubts have been expressed in text-books as to 
whether the section really justifies this conclusion, having 
regard to the express requirements of s. 117 as to the holding 
of a meeting, and in particular to the fact that that section 
also provides that unanimous consent will justify a shorter 
notice for a special resolution. The section is unchanged in 
respect of resolutions of the kind referred to above, and it 
may well be that a special or extraordinary resolution can be 
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validly passed without holding a meeting, possibly on the 
ground that, as was stated by Cohen, L.J., in Baroness 
Wenlock v. River Dee Co. (1883), 36 Ch. D. 681 (), the court 
would never allow it to be said that there was an absence of 
resolution where all the shareholders, and not only a majority, 
have expressly assented to that which is being done. [t 
will, however, even where the new Table A is adopted, 
continue to be the safer course to hold an actual meeting for 
the purpose of passing special or extraordinary resolutions, 

If it be correct that the members can waive the require. 
ments as to holding a meeting this must be on the lines 
indicated in Re Oxted Motor Co., that those requirements are 
for their protection. If they were not for their own protection 
different considerations would probably arise. 

By s. 29 of the 1947 Act a company may by ordinary 
resolution remove a director before the expiration of his 
period of office ; special notice is required to be given of that 
resolution, and the director is entitled to be heard on the 
resolution at the meeting. This clearly involves the meeting 
being held and is equally a provision not for the protection 
of the members, but for the directors in their capacity of 
directors and not of members. This is apparent from the 
fact that the director is given the right to be heard, whether 
or not he is a member of the company. It therefore would 
appear impossible for the members to waive the requirement 
as to a meeting in this case, and this kind of resolution, at any 
rate, is one which cannot be passed in accordance with reg. 5. 

The other cases where special notice is required are not on 
all fours with this. A resolution preventing a retiring auditor 
from being re-elected requires such notice, under s. 24 of the 
1947 Act, and such a resolution must be passed at the 
annual general meeting, and it is quite clear that that is a 
meeting that must be actually held. Section 30 also requires 
special notice to be given for a resolution approving the 
appointment of a director over the age limit, but there are 
no other provisions in that section which show any particular 
necessity for actually holding the meeting. 

Where, therefore, the Act clearly envisages in special cases 
that a meeting shall actually take place and that people shall 
address it, reg. 5 of the new Table A will not apply and it 
remains at best doubtful whether it would in the case of 
special or extraordinary resolutions. It further appears that 
whether or not a company can pass any particular resolution 
without an actual meeting does not depend on the articles, 
but on the Act and the general law, and thus no additional 
powers are given to a company by the inclusion of an article 
in the form of reg. 5. 


CONDITIONS AGAINST ALIENATION—II 


THE question whether a right of pre-emption reserved to the 
vendor on a sale of land is valid or not must, in my view, 
be considered in relation to certain principles of the law of 
property, and for this purpose it will be necessary to examine 
those principles, as it were, at the source. Last week I dealt 
with this question from a negative point of view, an approach 
which was forced upon me by the nature of the objection 
made to the statement that a right of pre-emption of the kind 
described is a right which the court will enforce against the 
purchaser. I think it is clear that the cases cited by my 
correspondent are not directly in point ; but, on the other 
hand, the rule that conditions in restraint of alienation 
annexed to a devise are void on the ground of repugnancy, 
unless so limited as to fall into one of the exceptions to which 
the rule has been subjected by the courts, is not one which 
can be disregarded in relation to rights of pre-emption merely 
on the ground that it has not been applied to such rights in 
modern times. From this point of view a conveyance is 


sufficiently analogous to a devise to put one on one’s guard 
against any easy assumption drawn from the existence of a 
freely negotiated transaction, culminating in the giving of 
consideration on the one hand, and the absence of any such 
circumstances on the other. 





Both in Re Rosher (1884), 26 Ch. D. 801, and in Re Macleay 
(1875), L.R. 20 Eq. 186, two passages from Coke upon 
Littleton were relied upon for the respective decisions 
reached there, although, as I have indicated, there was no 
consensus on their application. These passages run as 
follows: ‘‘ If a feoffment be made on this condition, that the 
feoffee shall not alien the land to any, this condition is void; 
because when a man is enfeoffed of lands or tenements, he 
hath power to alien them to any person by law. For if such 
a condition should be good, then the condition should oust 
him of all the power which the law gives him, which should be 
against reason; and therefore such a condition is void” 
(p. 222a). This is qualified in the second passage as follows: 
“ But if the condition be such that the feoffee shall not alien 
to such a one, naming his name, or to any of the heirs or the 
issues of such a one, or the like, which conditions do not take 
away all power of alienation from the feoffee, then such 
condition is good”’ (p. 223a). We have already seen how 


Jessel, M.R., adapting these passages to modern requirements, 
translated them into the broad proposition that “ the test 
is whether the condition takes away the whole power of 
alienation substantially ; it is a question of substance, and 
This 


not of mere form” (Re Macleay, supra, p. 189). 
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generalisation was not accepted in Re Rosher, supra, and the 
immediate question is to determine whether it is justified, 
and if so, whether a right of pre-emption (which constitutes 
a restraint on alienation except to one named person) is or is 
not void in law. 

In my opinion this generalisation was justified. The earlier 
of the two passages from Coke upon Littleton is extremely 
wide, but quite apart from the qualification which follows, 
it is important to read it in its context, and for this purpose 
it is useful to consider the nature of the mischief which so 
stringent a rule was intended to avoid. This does not appear 
from the passage itself, but it can be inferred with the 
assistance of a little legal history. The modern rule against 
perpetuities was not yet in Coke’s day, but the courts had 
evolved, and were still in process of elaborating at that time, 
a series of rules the purpose of which was to make it impossible, 
by the use of any device or combination of devices known to 
the conveyancer, to create an unbarrable estate tail. It is, 
therefore, not surprising that Butler, who though separated 
by generations from Coke’s time, yet lived and practised in a 
period when the old learning still determined many questions 
of real property law, should have understood this passage as 
relating to estates tail; for in his note to this passage he 
speaks of a power of suffering a common recovery and of 
levying fines as ‘‘ so insuperably inherent to the estate of a 
tenant in tail’ that any condition restraining it is held to be 
repugnant to the nature of the estate and therefore void. 
It is, in my opinion, a fair inference from Coke’s preoccupation 
with this problem to say that, when he comes to deal with 
exceptions in the next passage, no condition in restraint of 
alienation is in his view prima facie bad unless it is framed to 
produce a limitation tending to create a_ perpetually 
unbarrable estate tail. 

Space forbids the development ,of this line of argument, 
support for which can be found in other passages from Coke 
and in the contemporary reports ; but if the argument should 
appear somewhat specialised, there is the wide wording of 
the second passage cited above from Coke upon Littleton 
to suppor: Lord Jessel’s proposition. The factual example 
of a valid condition given there is very narrow, but the passage 
as a whole indicates that, in Coke’s view, any condition which 
does not take away all power of alienation from the feoffee 
may be good. On that view the question whether a condition 
in partial restraint of alienation is valid depends on the facts 
of each case, subject of course to the binding authority of any 
decision of the court. As to this, the cases in the books on 
restraints on alienation are all, so far as I am aware, confined 
to conditions annexed to a devise ; and there is no reason why 
a partial restraint on alienation, provided that it is limited to 
a period which does not infringe the rule against perpetuities, 
should be held to be void any more than a limitation, operating 
within a similar period, in defeasance of a prior estate. That, 
I conceive, was the angle from which Lord Jessel approached 
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the problem, and in my very respectful submission he was 
right. 

Last week I suggested that, if a right of pre-emption is 
void by analogy to the rule which avoids (with some exceptions) 
conditions in restraint of alienation annexed to a devise, it is 
surprising that no mention was made of these principles in 
L.S.W.R. Co. v. Gomm (1881), 20 Ch. D. 562. With the 
knowledge of Lord Jessel’s views on these principles, as 
expressed in Re Macleay, supra, it will now be appreciated 
why the point was not taken ; it is as clear as anything can be 
on negative evidence alone that Lord Jessel had no doubt 
that the rules avoiding conditions in restraint of alienation 
annexed to a devise have no application to a similar condition, 
if limited in point of time, freely agreed upon in the course of a 
commercial transaction between two parties, and brought 
upon sale of the fettered land to the notice of the third. 

My conclusions on this question may be summarised as 
follows :— 

(1) Re Rosher, supra, and the cognate cases are authority 
only in relation to devises, or at most to voluntary conveyances. 

(2) In so far as Coke considered that conditions in restraint 
of alienation were generally bad, he had estates tail in mind, 
and the first passage cited above from Coke upon Littleton 
has no necessary application to conditions annexed on the 
conveyance of a fee simple; and in any case the general 
proposition is open to exceptions. 

(3) One such exception is a condition limited in point of 
time, an exception which Coke could not have considered 
since the new rule against perpetuities had not been evolved 
in his day, but which is a perfectly reasonable exception in 
view of the analogy between conditions in restraint and 
executory limitations. 

(4) Lord Jessel’s generalisation in Re Macleay, supra, is 
correct in principle ; the law is a living thing, and development 
must be allowed for. 

(5) In relation to a right of pre-emption, a condition 
against alienation except to one named person exercises no 
more restraining effect on the estate of the purchaser than 
a limitation which shifts the estate upon condition. 

(6) Such a condition can hardly be regarded as over- 
burdensome provided that it is limited in point of time, if it 
has been accepted by the estate owner as part of the 
consideration he pays on purchase. 

(7) Such conditions have never been held bad, and in 
Gomm’s case the point was never taken. 

In my opinion, therefore, a right of pre-emption reserved 
on a sale does not constitute a condition in restraint of 
alienation which is void on the ground of repugnancy ; and 
such a right is a valid, exercisable right, which the courts 
will enforce, provided that it is so framed as not to offend 
any other rule of law. This is the opinion I expressed in this 
“Diary ” on the 3rd April, and I adhere to it. 

“ABC” 


FURNITURE AND EQUIPMENT 


Courts have always declined invitations to recognise more 
classes of property than the two known as real property and 
chattels. But for the purposes of rent control the question 
whether some object is furniture or not does not depend on 
which of those two classes it belongs to. The minority 
judgment delivered by Lord Greene, M.R., in Gray v. Fidler 
1943] K.B. 694 (C.A.), would have limited furniture to 
personalty ; but while the majority judgment, as well as the 
views of Lawrence, L.J., were subjected to some criticism in 
Property Holding Co., Ltd. v. Mischeff [1948] 1 All E.R. 1 
(H.L.), the gist of that authority, in the words of Lord Simon, 
is that “ articles belonging to the landlord otherwise entitled 
to rank as ‘ furniture’ should, if affixed to the fabric, be 
regarded as part thereof if they cannot be detached without 
appreciable damage to or alteration of the fabric or themselves.”’ 

Those decisions were concerned with the effect on status 
of detachability rather than with the question what is 





furniture, and there was little occasion for Lord Simon to 
set out what qualifications an article, attached or otherwise, 
must possess to be “ entitled to rank as furniture.’ Neverthe- 
less, it is perhaps a little astonishing that the character of 
“‘ furniture ’’ was attributed to such articles as a refrigerator 
and a medicine chest despite the approval of the “ popular 
meaning’ test (laid down by Bankes, L.J., in Wilkes v. 
Goodwin {1923} 2 K.B. 86 (C.A.), linoleum being held to 
qualify) in the judgments of MacKinnon and du Parceq, L.JJ., 
in Gray v. I'tdler, supra. 

In Rk. v. Hampstead and St. Pancras Rent Tribunal, ex parte 
Ascot Lodge, Ltd. (1947), 63 T.L.R. 301, it was held that a 
panel electric fire and an immersion heater could not, by any 
stretch of the imagination (as Lord Goddard, L.C.J., put it in 
reference to the former at all events) be described as furniture ; 
and while the fact that the panel fire was let into the wall 
may have been the decisive factor in its case, I think that the 
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nature and function of the article concerned was what mattered 
most in the case of the immersion heater. 


I mention these points because in R. v. Blackpool Rent 
Tribunal, ex parte Ashton, reported in The Times of 30th April, 
rather more attention appears to have been paid to the nature 
and function of some of the articles which came under 
discussion than to the degree of annexation or consequences 
of removal. The case had other interesting features, and it 
will be convenient to summarise the facts before going into the 
particular question. 

A tenant of a flat referred his contract of tenancy to the 
local furnished rents tribunal, specifying as furniture some 
curtains, a gas cooker, and an electric clock (which was plugged 
into a socket in the wall). When the members of the tribunal 
visited the premises they noticed an Ascot water heater 
which was fastened to the wall and which could be severed by 
uncoupling three unions and unscrewing two nuts. None of 
these articles was mentioned in the tenancy agreement, and 
the presence of the curtains was, it appeared, due to the 
landlord’s desire (he evidently believed in town planning by 
persuasion) for uniformity in the appearance of the building 
comprising the premises. The tribunal reduced the rent ; 
the landlord applied for certiorari. 

One of the points taken was that the agreement purported 
to demise the flat only. For in Rk. v. Hampstead and St. Pancras 
Rent Tribunal, ex parte Ascot Lodge, Ltd., supra, and in R. v. 
Croydon and District Rent Tribunal, ex parte Langford Property 
Co.,Ltd.|1948}1K.B.60, the Divisional Court had pointed out and 
endeavoured to bring home to tribunals that unless a tenant is 
contractually entitled to services, their availability will not bring 
premises within the Act, But it was held that this did not apply 
to furniture ; a landlord cannot, if in fact he lets with the use 
of furniture, exclude jurisdiction by omitting to refer to it in 
the instrument. 

However, coming to the four articles or sets of articles of 
which the tenant, in fact, had the use, the court first held 
that two of them, the electric clock and the curtains, should be 
disregarded by reason of de minimis non curat lex. This is 
interesting, and makes us cast our minds back to the decision 
in Wilkes v. Goodwin, supra, in which Bankes, L.J., considered 
that if the linoleum were so trifling in value or in amount 
the de minimis rule would exclude application of the Increase 
of Rent etc. Restrictions Act, 1920; and this decision was 
on proceedings commenced before the “ substantial portion ”’ 
test had been introduced by the Rent etc. Restrictions Act, 
1923, s. 10. By reason of this it has been suggested that the 
latter provision is declaratory of the existing law. At all 
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events, we now have authority that the “ lex ”’ of the maxim 
includes the Furnished Houses (Rent Control) Act, 1946. 

Coming to the cooker and the heater, the court, pointing 
out that the inclusion of “ built-in ”’ furniture (see 92 Sor. J. 
64) made the position worse for a tenant who sought the 
protection of the Increase of Rent etc. Restrictions Acts, and 
better for one seeking to take advantage of the Furnished 
Houses (Rent Control) Act, and that it might not be necessary 
that a flat should be let as a furnished flat, held that a gas 
cooker was not commonly regarded as furniture, and nor was 
a water heater. A gas cooker was no more furniture than 
was a kitchen range or a fireplace, which could be removed 
without damage being done to the fabric ; a heater did not 
differ in this respect from a boiler. 

The judgment described the heater as part of the ordinary 
equipment of a flat which was not provided with a supply of 
constant hot water, the cooker as part of the ordinary 
equipment of the premises, as much as a door or window or 
the pedestal in the lavatory. I have italicised the word 
“equipment ’’ because it indicates a new possible antithesis ; 
it is reasonable to suppose that in many future proceedings 
before furnished rent tribunals much argument will centre 
round the question whether some object is “ furniture” or 

‘equipment.”” A gas cooker and a gasfire (and also some 
blinds) were, it may be recalled, held not to be furniture in 
one of the earliest decisions under the Increase of Rent etc. 
Restrictions Act, 1920, namely, Crane v. Cox |1923| W.N. 41; 
but that was because they were considered fixtures, and Gray 
v. idler, supra, had not decided that this was not a material 
consideration. But it was probably because he regarded a hot 
water rail in a bathroom as equipment and not furniture that 
du Parcq, L.J., though he did not use the word, was in favour 
of disallowing this item in Gray v. Fidler, supra (at p. 716). 
(Its value was so small that it could not affect the issue.) 

And while I have italicised the word “‘ equipment,” the 
fact that it is in each case qualified by the adjective “ ordinary”’ 
must not be ignored. It is in this way that when one comes 
to consider electric refrigerators, the new decision can be 
reconciled with Gray v. Fidler and Property Holding Co., Ltd. 
v. Mischeff, in both of which refrigerators were ultimately 
held to be “ furniture.’”” They are, one can take it, not yet 
part of the ordinary equipment of a flat. 

The judgment concluded with some homiletic remarks, 
in much the same strain as those addressed to furnished rent 
tribunals in the Hampstead Tribunal and Paddington Tribunal 
cases mentioned above, admonishing these bodies not to go 
out of their way to find a means of exercising control over 
unfurnished lettings. R.B. 


TO-DAY AND YESTERDAY 


LOOKING BACK 
On 8th May, 1702, “the Court of Queen’s Bench fined one 
Hathaway 200 marks, to stand in the pillory and committed him 
to the House of Correction for six months, he endeavouring to 
take away an old woman’s life by swearing she had bewitched 
him.”’ Accordingly he was pilloried in Southwark, on Cornhill 
and at Temple Bar, after which, according to his sentence, he 
was flogged. The case of Richard Hathaway is one of those 
which mark the turning point when scepticism was overcoming 
belief in witchcraft. He was a blacksmith’s apprentice in 
Southwark, and he pretended that as the result of the sorcery of 
old Sarah Morduck, the wife of a waterman, he had vomited pins 
and na‘ls and had been unable to speak, eat or open his eyes. 
In consequence of his tale, she was hounded from Southwark, 
but he led a mob to raise an uproar at her new abode in the City. 
The upshot was that she was arrested and tried for witchcraft, 
but on her acquittal he was taken up as a cheat and a rioter. 
He was an object of considerable popular sympathy and his trial 
at the Surrey Assizes aroused intense interest, and was presided 
over by the strong and enlightened Chief Justice, Sir John Holt. 
As to Hathaway’s pretended fasting, he told the jury: ‘‘ I must 
leave you . to consider with yourselves, whether you have 
any evidence to induce you to believe it to be in the power of all 
the witches in the world or all the devils in Hell to fast beyond 
the usual time that nature will allow .. . and if the thing be 
impossible and he endeavour . . . to make the world believe he 


has fasted so long a time, it is most evident he is a cheat.”’ 


EMPTY FORM 
Not the least of the anomalies which have ensued from the 
peculiar handling of the problem of the death penalty by the 
Legislature is that prisoners are being solemnly sentenced to be 
hanged while everybody concerned knows full well that their 
necks are not in the slightest peril. One judge is reported to have 
said: ‘‘ I suppose that if it falls to my lot to condemn a murderer 
before the new Bill becomes law, I ought, in fairness to the 
prisoner, to preface the usual formula by saying: ‘ I am about 
to pass sentence of death upon you, but don’t worry ; it is only 
a matter of form; it will not be enforced’!’’ Of course, judges 
have been known to say something very iike that in those cases 
in which women have been convicted of the murder of their 
newly born children. Maurice Healy used to tell one such story 
of Mr. Justice Boyd at Limerick. He had tried to get the jury 
to return a verdict of ‘‘ Guilty of concealment of birth,”’ but the 
men in the box, suspecting a trap, had insisted on finding that 
she “‘ wilfully caused the death of her child by strangulation.” 
‘A most intelligent verdict ! ’’ exclaimed the judge. ‘‘ Where’s 
my black cap ? ’’ Counsel rose to argue that the verdict was not 
one of murder, but Boyd said: “ I'll hear you afterwards, but 
I must sentence her first. Give me my black cap.” That 
adornment having been mislaid the matter stood over till the 
following morning. 
REASSURANCE 

Next day the prisoner’s counsel had decided that his point was 
a bad one, but he suggested that kindness might prompt the 
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judge to omit the farce of 4 death sentence which would certainly 
not be carried out; but Boyd insisted: ‘‘Oh, no, no! You 
can't play ducks and drakes with the law like that. The statute 
makes it obligatory.’”’ Then, turning to the woman, he said: 
“ Attend to me now, I’m going to sentence you to be hanged.”’ 
With a shriek, she collapsed, to the intense distress of the judge, 
who was really very kindly, and did his best to reassure her: 
“Don’t mind now! Don’t worry at all! Nothing at all will 
happen to you beyond a short imprisonment. But I have to 
go through this form because the law says I must. So pay no 
attention at all to what I am going to say to you. It’s all the 
greatest nonsense, but I must do it. Don’t worry yourself at all.” 
He then assumed the black cap and spoke something to the 
following effect: ‘“‘ Anne Malone, you have been found guilty of 
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murder after a most careful trial by a jury of your fellow- 
countrymen. The little life that God sent you to be the prop 
and comfort of your old age you wilfully and maliciously 
destroyed. That crime was murder and for murder the law 
prescribes only one punishment, the punishment of death. 
Expect no mercy here below ; look to your God above for mercy, 
for the only sentence which the law allows me to pronounce is 
that you be taken from the place where you now stand to the 
prison where you last were confined and thence to a place of 
lawful execution and that there you be hanged by the neck until 
you are dead and may the Lord have mercy on your soul.” 
Then throwing off the black cap he added eagerly: ‘‘ Now it’s 
all the greatest nonsense ; nothing will happen to you. Take 
her away and take care of her.” 


THE SOLICITORS’ LAW STATIONERY SOCIETY, LIMITED 
ANNUAL REPORT 


The fifty-ninth annual general meeting of the Society was held 
at 88-90 Chancery Lane, on Tuesday, 4th May, the chairman, 
Mr. W. Alan Gillett, presiding. The chairman, in his statement 
which accompanied the report and accounts, said :— 

“In moving the adoption of the report and accounts for 
1947, I have to record a continuation of the satisfactory 
progress I was able to report last year. The sales constituted 
a new record, not only in value but in volume, and, had it not 
been for the continued shortage of supplies and of staff of certain 
grades, the expansion would have been even more marked. 
We are still suffering acutely from our inability to obtain 
sufficient paper for our needs and there seems little likelihood 
of the position improving in the near future. 

As I forecast last year, expenses have increased and our 
profit margins have been reduced, and these factors have led, 
not unexpectedly, to a reduction in the profit for the year. In 
continuance of our policy of avoiding price increases wherever 
possible, we are not passing on the higher costs arising from the 
recent advance in wages in the printing trade and I feel sure 
this policy will commend itself not only to the Chancellor of the 
Exchequer but also to the very large majority of shareholders 
who are also customers. 

As a result of the price policy we have adopted, the gross 
profit, while higher in amount, is lower in rate.’ The net 
profit, although lower by £12,453, is more than sufficient to 
justify us in maintaining a dividend of 15 per cent. for the year, 
on account of which an interim dividend of 4 per cent. was paid 
last October. In conformity with the Government’s request 
that dividends should not be increased, we have refrained from 
recommending a larger distribution this year. 

The board decided in November to issue to shareholders the 
remaining 16,098 unissued shares of the Society. The 
immediate success of the new issue, which was heavily over- 
subscribed, should be a source of gratification to all concerned, 
as it was to your directors, testifying not only to the correctness 
of the price of issue but to the high confidence which the 
shareholders have in their own concern. 

The reconstruction of our premises in Fetter Lane and Breams 
Buildings destroyed by enemy action is the most urgent and 
important problem facing your directors. The part so 
destroyed forms a serious proportion of the whole of our 
property. It is no exaggeration to say that the Society’s 
ability to expand in every direction depends upon this problem 
being adequately solved. The directors have engaged first- 
rate expert assistance for this purpose and intend pursuing 
the matter with all possible energy. We have been notified 
by the War Damage Commission that we are to receive a cost 
of works payment, instead of a value payment as we originally 
expected, in respect of our main Fetter Lane buildings, and, 
while we may, therefore, expect the cost of rebuilding to be 
met largely by the Commission, we have thought it advisable, 
in view of the further sites we now own, to add £10,000 to the 
rebuilding reserve. The addition of the site of 14-16 Norwich 
Street which has been purchased during the year will greatly 
facilitate the development of the property we already hold 
and give us access to Norwich Strect as well as to Fetter Lane. 
These sites are all situated within the declaratory area which 
was the subject of the recent application by the City Corpora- 
tion to the Minister of Town and Country Planning, and we 
took steps to oppose the application. We are proceeding 
without delay in preparing plans for the development of all 
sites we own in thi¢ area and we are hopeful that we shall 

be permitted to carry out this development ourselves. The 


accommodation which the new buildings will provide is urgently 

required as we have been unable to extend the works accom- 

modation we now have and many of the offices we occupy 
are only held on short leases, 

Shareholders will have learnt with regret of the death in 
December last of the Kt. Hon. Lord Hemingford, P.C., K.B.E. 
Since he joined the board in 1937, his wise counsel and broad 
outlook had been of great assistance to us. You will be asked 
to re-elect as a director Mr. Joseph Frederick Burrell who was 
appointed by the directors to fill the vacancy and who has 
already shown himself to be a valuable addition to the board. 

Turning to the accounts, some alterations have been made 
in the form of presentation in order that they shall conform 
to the requirements of the new Companies Act which will 
come into force on Ist July. 

Substantial additions have again been made to machinery, 
plant and type and to furniture and fittings and we have 
applied about half the balance of the machinery replacement 
reserve to writing down the cost of these additions. ‘The 
restoration of the shop windows at our London Branches has 
had a marked effect on our sales; we have also carried out a 
much needed refitting and rearrangement of the interior of 
our Chancery Lane shop and this has greatly improved the 
efficiency of our service to customers. 

On the liabilities side, in order to conform to the new require- 
ment, we have carried to a share premium account the premiums 
on the shares recently issued, after deducting the expenses 
of the issue. 

The directors have satisfied themselves that the former 
reserve account can rightly be regarded as wholly a revenue 
reserve and the auditors concur with this view. 

Under the editorship of Mr. J. P. Widgery, special attention 
is being given to increasing the helpfulness of THE Sovicirors’ 
JourNaAL to the practising solicitor. 

This review of the Society’s activities for the past year does 
not recount events of a startling or spectacular character, 
but discloses solid and steady endeavour in every aspect 
and department of our work. After years in which no one 
could foresee what violent change even a dey would bring 
forth, we are entering upon what, in spite of threatening 
Continental thunderstorms, I hope may prove to be times 
of restitution and reconstruction laying a solid foundation 
for future success. In the sustained effort required for this 
outlook we shall be dependent upon the continued goodwill 
and help of all members of our staff. That help we have 
received in full measure in the past year for which I desire to 
express the great appreciation and thanks of all concerned, 
whether directors or shareholders. Our General Manager, 
Mr. F. J. Holroyde, has again been in the forefront and his 
efforts have been supported by the cordial co-operation of all 
members of the staff.’ 

The report and accounts were unanimously adopted. The 
retiring directors, Mr. Joseph I'rederick Burrell and Sir Douglas 
Thornbury Garrett, were re-elected. 

The auditors, Messrs. Fuller, Wise, Fisher & Co., were 
reappointed. The meeting closed with a vote of thanks to the 
chairman and directors. 

At the annual meeting of the staff held in the evening, Mr. F. J. 
Holroyde, General Manager and Secretary, was presented by 
the employees with a pair of binoculars and an illuminated 
address in recognition of his twenty-five years’ service with the 
Society. 











NOTES OF CASES 
CHANCERY DIVISION 
FAMILY PROVISION : BELATED APPLICATION 
In re Dorgan; Dorgan v. Polley 
Harman, J. 23rd March, 1948 

The testatrix died in 1942. By her will, probate of which was 
granted on 7th December, 1942, she made no provision for the 
plaintiff, her second husband, who was an old man with no 
means other than an old age pension. The estate was worth 
some {£7,000 gross, with £5,725 net personalty. In October, 1943, 
the plaintiff took out a summons under the Inheritance (Family 
Provision) Act, 1938, which provides by s. 2 (1): ‘‘ Except as 
provided by s. 4 of this Act, an order under this Act shall not be 
made save on an application made within six months from the 
date on which representation in regard to the testator’s estate 
for general purposes is first taken out.’’ By s. 4 (1), “‘ On an 
application made at a date after the expiration of the period 
specified in s. 2 of this Act, the court may make such an order 
as is hereinafter mentioned . . . that is tosay . . . (b) an order 
making provision for the maintenance of another dependant of 
the testator.”” A delay of some four years occurred in bringing 
the summons before the court. The testatrix left a crippled 
daughter, of her first marriage, who was a “‘ dependant ”’ within 
the meaning of s. 1 (1), for whom she made provision by her will. 

Harman, J., said that the meaning of s. 4 (1) (b) was that the 
court could make an order on a belated application, provided 
that there was already a dependant in receipt of provision under 
the Act. The contention that a belated order could be made so 
long as there was a dependant who was receiving bounty under 
the will would lead to extraordinary results, and must be rejected. 
There was no jurisdiction to make the order. Apart from this, 
an order would not have been made on the merits, in view of the 
excessive delay in bringing forward the summons. 

APPEARANCES: RR, L. Stone, L. R. Norris (Hosking & Berkeley, 
for Joseph Lewis & Son, Cardiff); R. Gwyn Rees, F. G. King 
(Pritchard, Englefield & Co., for Francis, Gabb & Co., Cardiff). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 
ESTATE DUTY: PASSING OF PROPERTY 
Haldane v. Eckford 
RKomer, J. 24th March, 1948 

Petition. 

By a will and codicils made in 1862-65 a testator gave his 
residuary estate to trustees for the purchase of lands in Scotland 
to be settled on named beneficiaries under the fetters of a strict 
entail in conformity with the law of Scotland. He further 
directed that the employment of the capital of his estate for this 
purpose should be delayed until a certain event, which was 
certified to occur in 1956; that in the meantime the income of 
his estate should be accumulated from time to time until a 
balance of £8,000 was reached, which balance was to be expended 
by the trustees in the purchase of lands in Scotland to be settled 
and entailed in the same way as the corpus of the estate. By 
the law of Scotland it was competent for the person who, if the 
money had been expended on land, would be the heir in 
possession of the entailed land, to make summary application to 
the Court of Session, for the payment to himself of the 
accumulated fund. A number of accumulations had been made, 
and the Court of Session had made a number of orders for the 
payment of sums of £8,000 to successive heirs of entail, including 
H.E., who became heir of entail in 1912 and died in 1935. The 
estate was being administered by the court, and at the death of 
H.E. there was a substantial fund in court. The Crown claimed 
that estate duty was payable under s. 1 of the Finance Act, 1894. 

RomER, J., said that the facts were unusual, and that guidance 
could only be afforded by the statements of principle in A.-G. v. 
Milne (1914) A.C. 765; Scott v. I.R.C. (1937) A.C. 174; Burrell v. 
A.-G. [1937] A.C. 286; In ve Hodson [1939] Ch. 343, and Lord 
Advocate v. Muir (1942), 21 Ann. Tax Cases 204. The Attorney- 
General had contended that the trust property had “ passed ”’ 
for the purposes of s. 1 in respect of the accumulations in land 
on the death of each heir of entail, and that H.E. had in her 
lifetime an interest which passed to her successors at death, 
defined as the right to insist on the income being accumulated 
for her benefit, subject to her surviving until the sum reached 
£8,000. But assuming (though not deciding) the irrelevance of 
the fact that payment of the accumulations could only be obtained 
by applications to the Court of Session, the claim of the Crown 
was not well founded. There was no change of beneficial title at 
the death of H.E., the position being that (i) H.E. had no right 
to current income, and no such right could pass to her successor ; 
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(ii) she had a right (as had her successor) to compel the trustees 
to fulfil their obligations ; (iii) she had the expectation of receiving 
successive sums of £8,000 in due course; (iv) this would ripen 
into a right to enforce payment if she lived until date of accrual, 
At her death, all that happened was that her expectation ceased, 
and that one contingency was eliminated from her successor’s 
expectation. This did not result in “‘ some actual change in the 
title or possession of the property as a whole ”’ (see A.-G. v. Milne, 
supra). The petition failed. The Crown would pay the trustees’ 
costs as between party and party, the trustees having recourse 
to the fund for the balance of their costs. 

APPEARANCES: J. H. Stamp (Solicitor of Inland Revenue) ; 
Salt, K.C., and F. Heyworth Talbot (Halsey, Lightly & Hemsley), 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
RESTAURANT: EXCESS OF RATIONED FOODS USED 
Quaintways Restaurant, Ltd. v. Budd 
Lord Goddard, C.J., Humphreys and Pritchard, JJ. 
8th April, 1948 

Case stated by Chester Justices. 

Informations were preferred against the appellant company, 
the owners of a restaurant at Chester, alleging contravention of 
arts. 8 and 10 of the Fats, Cheese and Tea (Rationing) (No. 2) 
Order, 1946, which prescribe the maximum quantities of fats 
and cheese, respectively, which “‘ in any catering establishment ” 
may be “ used ” ‘‘ per person per meal served in . . . establish- 
ment ” in a rationing period. Owing to the fuel crisis of 1947, 
the usual amount of meals served in the restaurant became 
much reduced. Accordingly, the company, in order to prevent 
their perishing, used surplus fats and cheese in the making up 
of various articles, such as welsh rarebit mixture, cheese straws, 
etc., which could be kept in air-tight containers. The quantity 
of fats and cheese so used exceeded the prescribed maximum. 
The justices convicted the company, imposing only a small fine, 
The company appealed. 

Lorp Gopparb, C.J. — HumpHrreys and PRITCHARD, J]J., 
agreeing—said that the company were free from moral blame. 
Having acted, with success, in order to preserve food which would 
otherwise have perished, they might well feel aggrieved that a 
prosecution should be their reward. It was, however, necessary 
to stop what would otherwise be a loophole in the order of 1946. 
The word used in those articles was not equivalent to “‘ consumed,” 
and, accordingly, was not confined to use in the form of consump- 
tion by customers taking meals in a restaurant. It could not be 
said that if fat had been used in making, say, a cake, it was still 
in stock, and so had not been “ used,’’ because the cake had not 
been consumed. Appeal dismissed. 

APPEARANCES: P. Curtis (L. Bingham & Co., for Ouseley-Smith 
and Co., Chester) ; H. L. Parker (Treasury Solicitor). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


ADVERTISEMENT ON WOODEN FRAME: “ STRUCTURE” 
Borough Billposting Co. v. Manchester Corporation 
Lord Goddard, C.J., Humphreys and Pritchard, JJ. 
13th April, 1948 

Case stated by the Recorder of Manchester. 

An advertisement was exhibited by the appellant firm in 
Manchester, consisting of a sheet of metal 60 feet long, and about 
7 feet wide, on which the advertisement was painted. The 
metal was nailed to a wooden frame fixed to a wall by wall hooks 
and by nails driven into plugs. Manchester Corporation, acting 
under s. 18 of the Manchester Corporation Act, 1891, ordered 
removal of the structure, and quarter sessions, on appeal, upheld 
the order. Section 18 of the Act of 1891, the first of a group of 
sections headed “‘ Buildings,”’ forbids the erection, without licence 
from Manchester Corporation, of ‘‘any wooden or other structure 

. of a... temporary character’”’ subject to certain 
exceptions. The advertiser appealed. 

Lorp Gopparp, C.J.—HumpHreys and Pritcnarp, JJ. 
agreeing—said that, having regard to the position of s. 18 in a 
part of the Act concerned with buildings, the word “ structure’ 
could not be interpreted as referring to the framework of an 
advertisement. The corporation accordingly had no power 
under s. 18 to order the removal of a most unsightly advertise 
ment. Royle v. Orme (1932), 30 L.G.R. 494, was a very similar 
case. Appeal allowed. 

APPEARANCES: R. H. Mais (Hall, Brydon, Harvey & Egerton) ; 
W. G. Morris (Sharpe, Pritchard & Cos for The Town Clerk, 
Manchester). 

(Reported by R. C. Catsuan, Esq., Barrister-at-Law.]} 
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FOOD AND DRUGS:. THIRD PARTY PROCEEDINGS 
Elkington v. Kesley 
Lord Goddard, C.J., Humphreys and Pritchard, JJ. 
14th April, 1948 

Case stated by Kent Justices. 

The defendant was charged with selling adulterated milk 
contrary to s. 24 of the Food and Drugs Act, 1938, and duly 
prought into the proceedings as third party the person who had 
supplied the milk to him. Giving evidence, the defendant said 
that he had not always been satisfied with the third party’s milk. 
Called on in cross-examination by the prosecutor to elaborate 
that statement, he admitted that he had suffered previous 
convictions through the third party’s milk. The defendant was 
also cross-examined on behalf of the third party. The justices, 
being of opinion that that admission had introduced prejudice 
into the case, dismissed the information. The prosecution 
appealed, but did not make the third party a respondent. 

Lorp GODDARD, C. J.— HUMPHREYS and PRITCHARD, J J., agreeing 
—said that cross-examination of the defendant on behalf of the 
third party was permissible in proceedings under s. 83 of the Act of 
1938. Cross-examination of the defendant about his previous 
convictions was permissible, in accordance with s. 1 (f) of the 
Criminal Evidence Act, 1898, because those convictions would be 
relevant to the question whether he had exercised the diligence 
necessary to make good his defence under s. 83. Even if 
prejudice had been improperly introduced into the case, the 
proper course for the justices was to adjourn it for determination 
by a differently constituted bench and not to dismiss the informa- 
tion. The third party should have been made a respondent to 
the prosecutor’s appeal. Where a defendant was charged with an 
offence under the Act of 1938, and availed himself of the right 
given him by s. 83 (1) to have brought before the court a third 
person to whose act or default he alleged the contravention to be 
due, it was the duty of the prosecution, if they appealed against 
dismissal of the charge against the defendant, to make the third 
party also a party to the appeal if the result of the appeal’s being 
allowed, with consequent direction to the justices to convict, 
would be that the defendant lost his right to proceed against the 
third party through the absence of the latter from the appeal 
proceedings. As the prosecutor’s failure to take that course 
would deprive the defendant of his defence under s. 83 if the 
appeal were allowed and he were convicted, the appeal would be 
dismissed although the justices had been wrong in dismissing the 
informations. 

APPEARANCES: Gattie (Sharpe, Pritchard & Co., for W. L. 
Platts, Maidstone) ; John Lawrence (J. D. Langton & Passmore, 
for Walker, Templer & Thomson, Tunbridge Wells); Waddy 
(Bracher, Son & Miskin, Maidstone). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


LARCENY: LOST GOLF BALLS ON LINKS 
Hibbert v. McKiernan 
Lord Goddard, C.J., Humphreys and Pritchard, JJ. 
22nd April, 1948 

Case stated by Stockport justices. 

The appellant picked up eight golf balls on a golf-course the 
property of the members of a golf club. The balls had previously 
been lost by members while playing golf and had been abandoned 
by their owners (one only being capable of identification by its 
original owner), who, accordingly, had renounced both possession 
of and property in them. The appellant took the balls with the 
intention of selling them, was aware that the police were watching 
the course in order to prevent the removal of lost balls, and had 
on previous occasions been warned off the golf links. The appellant 
was convicted by the justices and fined 20s. on a charge of 
stealing eight golf balls valued at 10s., the property of the 
secretary and members of the club. (Cur. adv. vult.) 

Lorp Gopparp, C.J., reading his judgment, said that the 
justices had been led to consider a line of cases on the title to 
chattels found on the land of a person who was neither the finder 
nor the original owner. The most conspicuous were Bridges v. 
Hawkesworth (1851), 15 Jur. 1079, Elwes v. Brigg Gas Co. (1886), 
33 Ch. D. 562, and South Staffordshire Water Co. v. Sharman 
[1896] 2 Q.B. 44. Those cases had long been the delight of 
professors and text-book writers whose task it often was to 
attempt to reconcile the irreconcilable. They did not, however, 
arise here: here was a charge of larceny; the thief had taken 
the balls animo furandi. It was not the case of an honest man 
finding an article on the land of another, proclaiming the fact, 
and eventually claiming a possessory title against the owner of 
of the land. The fact that the members of the club, like any 


householder or landowner, meant to exclude thieves from their 
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property conferred on them a special property in the balls found 
on their land sufficient to support an indictment for larceny if 
the balls were removed not under a claim of right but with 
felonious intent. The club had issued no licence to all and sundry 
to go on to the course and remove golf balls. In fact, they 
intended to exclude pilferers, notwithstanding that officials of 
the club did not know at any given moment the position or the 
number of the balls which might be lying on their property. 
The appellant was therefore rightly convicted of larceny. 

HumMPHREYS and PRITCHARD, JJ., agreed. 

APPEARANCES : Garth Moore and Geoffrey Lane (Sayer, Ledgard 
and Smith, for Smith, Fort & Symonds, Stockport) ; Heathcote- 
Williams (Gregory, Rowcliffe & Co., for The Town Clerk, Stockport). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
ERRATUM 

In our report of Botssevain v. Weil at p. 246, ante, in the fifth 
line of CRooM-JOHNSON, J.’s judgment, for the words “ It was not 
argued ...”’ read “It was next argued .. .”’ 


PARLIAMENTARY NEWS 
ROYAL ASSENT 
The following Bills received the Royal Assent on 29th April :— 
ARMY AND AIR Force (ANNUAL). 
PALESTINE. 
HOUSE OF LORDS 
Read First Time :— 
AGRICULTURAL WAGES BILL [H.L.] [27th April. 
To consolidate the Agricultural Wages (Regulation) Acts, 
1924 to 1947, and so much of the Holidays with Pay Act, 1938, 
as enables a wage regulating authority to make provision for 
holidays and holiday remuneration for workers employed in 
agriculture in England and Wales. 
AGRICULTURE (SCOTLAND) BILL [H.C.] 
ANIMALS BILL [H.C.] 
MERTHYR TYDFIL CORPORATION BIL [H.C.] [29th April. 
ROCHDALE CORPORATION Bir [H.C.] [29th April. 
SUPERANNUATION (MISCELLANEOUS PROVISIONS) BILL [H.C.] 
[26th April. 


[29th April. 
[29th April. 


Read Second Time :— 
CRIMINAL JUSTICE BILv [H.C.] 
DEVELOPMENT OF INVENTIONS BILL [H.L.]} 
RADIOACTIVE SUBSTANCES BILv [H.L.] 
SHOREHAM HARBOUR BILL [H.C.] 


[28th April. 
[29th April. 
[29th April. 
[27th April. 
Read Third Time :— 

NATIONAL ASSISTANCE BILL [H.C.] 

SouTH LANCASHIRE TRANSPORT BILL [H.L.] 


HOUSE OF COMMONS 
Read First Time :— 
NATIONAL INSURANCE (INDUSTRIAL INJURIES) BiLt [H.C.] 
(29th April. 
To amend the National Insurance (Industtial Injuries) Act, 
1946, in relation to increases of disablement benefit under section 
fourteen of that Act. 


Read Second Time :— 
BIRMINGHAM UNIverRsItTy BILv [H.L.] 
Lonpon County Councit (MONEY) BILL 


{29th April. 
{27th April. 


[27th April. 
(H.C.]) * 
(27th April. 
Lorp H1GH CoMMISSIONER (CHURCH OF SCOTLAND) BILL [H.C.] 
[28th April. 
MERCHANT SHIPPING BILL [H.L.] (30th April. 
WuitE Fish AND HERRING INDustTRIES BILL [H.C.] 
(29th April. 
Read Third Time :— 
CARDIFF CORPORATION (EXTENSION OF TIME) BiLv [H.C.] 
[30th April. 
COTTON SPINNING (RE-EQUIPMENT SuBsIDy) BILL [H.C.] 
[30th April. 
Bitt_ [H.C.]} 
[30th April. 


EpucATION (MISCELLANEOUS PROVISIONS) 
In Committee :— 
REPRESENTATION OF THE PEOPLE BILL [H.C. } 
QUESTIONS TO MINISTERS 
STATUTORY INSTRUMENTS (PUBLICATION) 

Mr. Dr La BERE asked the Financial Secretary to the Treasury 
whether, in view of the fact that copies of many statutory rules 
and regulations are not available at the Stationery Office, he will 
instruct the appropriate departments to make available to the 
public by other means the information needed to keep the public 
informed of the orders and regulations now in force, 
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Mr. GLeENviIL HALL: If, as I assume, the hon. member is 
referring to Statutory Instruments which are exempt from 
printing and publication under the Statutory Instruments 
Regulations, 1947, the answer is, “ No, sir.’’ These instruments 
are for the most part either published in a separate series or are 
of a local character and not of sufficient general interest to warrant 
publication. In such cases, it is for the department concerned 
to make copies available to interested persons, and I am satisfied 
that they do so already. (29th April. 

DEATH PENALTY (COLONIES) 

Answering a question addressed by Mr. SKEFFINGTON-LODGE 
to the Secretary of State for the Colonies, Mr. MAYHEW 
said that the position of convicted murderers in the colonies and 
non-self-governing dependencies would remain unchanged. 

[28th April. 
QUARTER SESSIONS (HouRS OF SITTING) 

Mr. JEGER said that recent trials of prisoners at Winchester 
Quarter Sessions had been proceeding from 10 a.m. to nearly 
10 p.m., and asked the Home SEcrkETARY whether he would 
represent to those responsible that these late sittings were not 
in the strict interests of justice. Mr. EpE promised to inquire 
into this and any other particular case brought to his notice. 

{29th April. 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 
County Court Districts (Torrington) 
April 13. 
Local Government Act, 1948 (Appointed Days) (No. 1) 
Order, 1948. April 22. 
Matrimonial Causes (War Marriages) (British Guiana) 
Order, 1948. April 27. 
Metropolitan Police Precept Rules, 1948. 
Patents, etc. (Austria) (Convention) Order, 
April 27. 
Products of Rates and Precepts (London) Rules, 1948. 
April 26. 
Safeguarding of Industries (-xemption) (No. 4) Order, 
1948. April 27. 
HoME OFFICE 
Naturalization Form X (Application 
Former Members of the Polish Forces). 
{Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 


NOTES AND NEWS 


Honours and Appointments 

Mr. SIDNEY LipsCcOMBE ELBORNE and Mr. EvELYN GARTH 
Moore have been appointed Chairman and Deputy Chairman 
respectively of the Court of Quarter Sessions for the County of 
Huntingdon. 

Mr. GEORGE GopFREY PHILLIPS has been appointed Deputy 
Chairman of the Court of Quarter Sessions of the County of 
Lincoln (Parts of Lindsey). 

Mr. E. Dopps has been appointed Clerk to the Richmond 
Justices. He was admitted in 1930. 

Mr. L. E. HuGHEs has been appointed first Assistant Solicitor 
to the West Ham Corporation. He was admitted in 1946. 

Mr. A. H. Starrorp, Assistant Solicitor to the Manchester 
Corporation, has been appointed Divisional Secretary to the 
Eastern Division of the British Electricity Authority. He was 
admitted in 1937. 


Order, 1948. 


April 206. 
1948. 


for Naturalization by 


Notes 

The Torrington County Court is to be set up on Ist January, 
1949, under the County Court Districts (Torrington) Order, 1948 
(S.I. 1948 No. 874 (L.4)), made on 13th April last. The 
Torrington district will be formed from twenty-three parishes to 
be detached from the district of the Bideford County Court. 
These two courts are to have concurrent jurisdiction to deal with 
proceedings pending in the Bideford court at the commencement 
of the Order, and the registrar will determine in which court such 
proceedings are to continue. The County Court Districts 
(Torrington) Order, 1944 (S.R. & O., 1944, No. 722) is revoked. 


THE LAW SOCIETY’S EXAMINATIONS 
The Council of The Law Society have recently considered the 
practice, which is now becoming common, of bringing into force 
different provisions of Acts of Parliament on different dates, and 
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it has been decided that, where this is done, no questions for 

Society’s examinations shall be set on such provisions of any Ag 
until the second examination after their coming into forg 
Except as mentioned above, candidates for the Society 
examinations will be expected to show a knowledge of am 
changes in the law since the publication of the prescribed book 


LEGAL COMMITTEE ON MEDICAL PARTNERSHIP ~ 
The Legal Committee on Medical Partnership recently set 
by the Minister of Health is prepared to receive evidence fro 
any organisation or persons directly interested. It is requeste 
that those wishing to place their views before the Committe 
should submit memoranda to the Secretary of the Committe 
Ministry of Health, Whitehall, London, S.W.1, as soon as possib 

and in any case before the end of May. 
PROVINCIAL LAW SOCIETIES 

The NOTTINGHAM INCORPORATED LAW SOcIETY arranged tv 
lectures by Mr. R. E. Megarry on the Town and Country Planni 
Act, 1947, which were given at the University College, Highfields 
on 12th April. They were attended by members of the Notting: 
ham and Derby Law Societies and their articled and seniog 
unadmitted clerks, the total number being over 300. 

Wills and Bequests 

Mr. W. RK. Mowll, a member of the Council of The Law Socie 
for many years and Coroner for East Kent, left £11,684. 

Mr. A. W. Ball, solicitor, of Hove, left £71,274, with ne 
personalty £70,571. ’ 

Mr. R. S. Payne, Coroner of Reading, left £11,194. 

Mr. F. G. Stevens, solicitor, of Worthing, left £26,442, wi 
net personalty £19,390. 

Mr. J. Woodhouse, solicitor, of Eastbourne, left £31,979. 


OBITUARY 
Mr. A. FISHER 
Mr. Alexander Fisher, solicitor, of Messrs. Fisher & Fisher, of 
Newry, died on 20th April, aged seventy-three. He was one of 
the best known legal practitioners in Northern Ireland. 
Mr. J. RICHMOND 
Mr. John Richmond, of Messrs. Richmonds, of 
Newcastle-upon-Tyne, died aged seventy-four. He 
was admitted in 1894. 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 
EASTER SITTINGS, 1948 
COURT OF APPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON GROUP 
EMERGENCY APPEAL Mr. Justice Mr. Justice 
Rota Court I VAISEY RoxBURGH 
Non-Witness Business 
as listed 
Mr. Andrews Mr. Reader 
Jones 
Reader 
Hay 
Farr 
Group B 
Mr. Justice Mr. Justice» 
JENKINS HARMAN 
Business 
as listed 
Mr. Blaker 
Andrews 
Jones 
Reader 
Hay 


solicitor, 
recently, 


Date 


Mon., May 10 

| ae 11 Farr 

Wed., ,, 12 Blaker 

Thur., 13 Andrews 

Fri., us 14 Jones 

Group A 
Mr. Justice Mr. Justice 
WYNN Parry ROMER 


Mr. Hay Mr. Jones 
Reader 
Hay 
Farr 
Blaker 


Date 
Witness 
Mr. Hay 
Farr 
Blaker © 
Andre 
Jones 


Non-Witness 

Mr. Farr 
Blaker 
Andrews 
Jones 
Reader 


Witness 
Mr. Jones 
Reader 
Hay 


Mon., May 10 
28... 5. 11 
Wed., _,, 12 
Thur., ,, 13 Farr 
Fri., * 14 Blaker 
The WuitsunN VacaTIon will commence on Saturday, 15th May, 1 
and terminate on Tuesday, 18th May, 1948, both days inclusive. 
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